TORCH LAKE TOWNSHIP

ANTRIM COUNTY, MICHIGAN

MINUTES OF JANUARY 10, 2007

ZONING BOARD OF APPEALS

TOWNSHIP HALL, EASTPORT, MICHIGAN

Present:  Keelan, Martel, Hein, Houghton and Colvin

Alternates:  Nothoff, Barr

Absent:  None

Audience:  14

Others:  Spencer

1. Meeting convened at 7 PM.  Chairman Keelan took roll call and commented on the procedure for tonight’s meeting.  There will be two appeals heard tonight. First will be comments from any township officials present.  Then the appellant speaks, correspondence are read, audience comments, rebuttal and then public hearing will be closed.  The Board will deliberate; there will be a motion and a vote.  

2. The motion by Colvin and seconded to remove from the table the Staley variance passed 5-0 and the Public Hearing is reopened. Mr. Staley summarized his request, which has changed since the last meeting.  He has decided to move the structure back, which will only require a 2’ 4” variance.  Houghton clarified that the request is needed to continue the front plane of the house, extending it south for 10’.  There have been no new correspondence received regarding this variance and no public comment; therefore the Public Hearing was closed.

The Board reviewed the Finding of Fact from the December meeting but due to the change in plans, decided to amend the Finding of Fact:

A. This is a legal non-conforming structure.

B. Applicant seeks to expand the non-conformance of the house 4’ 4” x 12’.

C. There is ample room for conforming expansion of the house and garage to the south and west of the house.  

D. Granting the requested variance would reduce neighborhood crowding and density of development.

E. Given the size of the lots proposed to be combined, there are no constraints on the property for additions.

F. Special conditions or circumstances do exist on this property, which are peculiar to this structure involved and are not applicable to other lands, structures or buildings in the same area.

G. A literal interpretation of the provisions of the ordinance would deprive the applicant with property rights commonly enjoyed by other property in the same zone under the terms of this ordinance.

H. Special conditions or circumstances do not result in the actions of the applicant.  The applicant did not build this structure.

I. The authorizing of such variance will not be of substantial detriment to the neighboring properties and will not be contrary to the spirit and purpose of this ordinance.

There is a motion by Houghton and seconded to accept the finding of fact and conclusions as stated on the record in our earlier discussion.  Motion carries 5-0.

There is a motion by Martel and seconded to allow the 4’ 4” by 12’ variance as it has been presented, and with finding of facts, to Robert Staley for expansion of house, which is a legal non-conforming structure.  Said encroachment to be on the same plane as the front of the house.  Roll call vote.  Motion carries 5-0.  A letter will be sent to the applicant stating the conditions of the variance, which will expire in one year.

3. The Gott Appeal 2006-5.  Mr. Gott is present to state his appeal.  His property on Michigan Trail has been owned since 2005.  A deck was constructed on the lakeside of the house to replace an existing deck.  A set of stairs was built from the deck to grade.  A second set of steps was then built from the bluff to the beach.  The two sets of stairs are not connected.  A builder built the deck but the second set of steps was built my Mr. Gott himself.  He stated that at the time he had no knowledge of a set back requirement.  The goal was to do the best thing to serve their purposes as well as be the least obtrusive thing for the environment.  The position of the stairs was selected based on minimizing the construction from the top to the bottom of the slope.  He felt at the time the stairs were in the right location.  Because they are in the setback area, he is requesting a 10’variance.  There is also a landing from the top set of stairs that falls within the setback, and for this he is requesting a 7’ variance.

Landscape architect, Trevor Wood, was present to support Mr. Gott’s action.  He too believes that the stairs are in the right place, from the environmental point of view.  In speaking with DEQ it was discovered that elevated stairs less than 5 feet wide are exempt from a permit requirement.  He fears that if the stairway were moved, DEQ would be concerned with the disruption to the vegetation.

Mr. Houghton read into the record e-mail sent on December 23, 2006 from James Solomon Szwalski opposed to the granting of the variance.  A second communication was received from Jane Zwalski on December 26, 2006, reinforcing the point that the Gotts could have built the access to the beach within perfectly legal alternatives, i.e., within the ordinance.  A letter was received on January 10, 2007 from Mr. J. G. King, neighbor to the south of the Gott’s, voicing his concern with the stairs and other issues at the property, asking the Board not to approve this variance.  From the audience, Mary Lee Bretz stated that an after-the-fact approval of disregard for an ordinance, whether it was done out of ignorance or willfully disregard, essentially communicates to the community that the zoning ordinance is not worth the paper it is written on.  That would be a very bad precedent to establish.  It would say that we don’t follow our own rules.  Mr. Wood spoke again, stating that ignorance of an ordinance, though surprising, is quite common.  He does not believe that after-the-fact permits do not set a precedent of any kind.  In rebuttal, Mrs. Gott asked that the Board focus on the variance, rather then other issues brought up tonight, and they will be happy to clarify any information stated in the letters.  Lastly, Mr. Gott again apologized for having no knowledge of the zoning ordinance before those stairs were built into the setback.  With no further comments, the Public Hearing was closed. 

During board discussion, Houghton reiterates the need for the board to focus their attention on the legal criteria for granting a variance.  Keelan agreed, and the discussion turned to the four criteria, as stated in the ordinance (Section 20.06).  In reviewing the criteria, Houghton did not believe that any of the criteria had been met and the others agreed.  The board then moved to Finding of Fact:

1. The request for a variance does not result from any special conditions and is a result of the actions of the applicant. 

2. The granting of the variance will be to the detriment of neighboring property.

3. It would be contrary to the spirit and purpose of the ordinance because the ordinance is to keep us off of our neighbors, to comply with setbacks.

4. The literally interpretation of the provisions of the ordinance regarding setbacks does not deny the applicant the property rights normally enjoyed by others.

5. There is nothing special about this property that would require it to be on the north side.  It can be anywhere across the property.

The motion by Houghton and seconded to accept the finding of fact carried 5-0.  There was a motion by Hein to deny the application of the variance. No discussion.  Martel seconds motion.  Roll call vote to deny the application passed 5-0.  Discussion then proceeds regarding the removal of the stairs in a timely fashion.  There is motion by Colvin and seconded to give them until July 1, 2007 to remove the stairs.  Motion carried 5-0.

4. Business.  Chairman Keelan asked Supervisor Spencer to address the Board, where he proceeded to share his thoughts about the reputation of the Township and the necessity for its officials to work well together and understand their rolls.  The ZBA is the judicial part of the organization.  The elected Officials are the executive branches and the Planning Commission is the legislative branch.  He continued by reading from a book, Managing the Modern Michigan Township, about the roles of the ZBA.  He continued by stating that enforcement of the decisions of the ZBA, accountability, falls to the Zoning Administrator.  Spencer feels it’s the Township Board’s responsibility to make that happen well.  It is not the responsibility of the ZBA members.  He would prefer that if there is a complaint the ZBA go to the Supervisor.  The Board has approved a job description for the position of Constable, which includes help to enforce the ordinances of the township.  This will help the Zoning Administrator once a constable is in position.  He suggested that occasionally the whole organization, including the attorney and Township Planner get together for discussion at least once a year.  He thanked the Board for their work.

5. Minutes.  After discussion, there is a motion by Houghton and seconded to approve the minutes of December 13, 2006 as prepared.  Motion carries 5-0.  

6. Administrative matters.  Discussion regarding the number of alternates to the ZBA and when they would be called to participate.  The Board agreed they would like a policy that, if they have a quorum, when a member is absent they will always call up the alternate.  They decided to incorporate this into their Rules of Procedure.

Regarding future training sessions, with four new members, it would be helpful to attend.

Regarding township postings, Houghton spoke with Lon Bargy, who would be willing to allow them at his location.  Houghton will put something in writing to present to the Township Board.

Spencer distributed a published handout regarding variances and the Board took the time to discuss it.  They discussed their philosophy and the handout, but no action was taken.  

There is no appeal scheduled for February.

7. Election of Officers.  The nomination for Houghton as Secretary is seconded and passed 5-0.  The nomination for Keelan as Chair is seconded and passed 5-0.  The nomination for Colvin as Vice Chair is seconded and passed 5-0.

8. Finalizing Rules of Procedures.  The discussion continued regarding rules of procedures and information for variance applications.  More suggestions for changes are made.  Houghton will finalize the forms and have them available for the Board by next meeting.  No action was taken tonight.

9. With no further business the motion to adjourn at 9:55 PM passed 5-0.

These minutes are respectfully submitted and are subject to approval at the next regularly scheduled meeting.  

Kathy S. Windiate

Recording Secretary

